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Mr. William F. Caton
Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, DC 20554

Ref, MM Docket N"". 92.~3-215
Sixth Order on Reconsideration, FCC 94~286 (Released November 18, 1994)
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Dear Mr. Caton:

On December 7, 1994, I sent the attached letter to Chairman Reed Hundt regarding the
"Going Forward Rules" released in FCC 94~286 on November 18, 1994. I subsequently
sent the attached letter dated December 14, 1994 to the Chief of the Cable Services
Bureau on the same subject. I hereby petition for leave to file these documents after the
deadline for comments in this rulemaking and request that the two documents be made
part of the record therein.

In addition, on December 13, I discussed this same subject with the Chief of the Cable
Services Bureau in response to a telephone call from that office. This disclosure is
submitted under 47 C.F.R. sec. 1.1206.

David D. Kinley
Chairman

cc: Susan Cosentino
Eric Breisach

No. of Copies rec'd 0
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December 7, 1994

Mr. Reed E. Hundt
Chairman
Federal Communications Commission
1919 M Street N.W.
Washington, DC 20554

Small Cable Business Association
do Kinley Simpson Associates

7901 Stoneridge Drive Suite 404 Pleasanton, CA 94588
Phone (510) 463-0404 FAX (510) 463-9627

Re: The "Going Forward" Rules for Small System Operators

Dear Chairman Hundt:

On behalf of SCBA's 374 member companies nationwide, I am writing to express the
Association's strong disagreement with the Commission's rules in the Sixth Order on
Reconsideration in MM Docket Nos. 92.-266 and 93-215, FCC 94-286, released November 18,
1994. As with past Commission actions, the "Going Forward" rules create a significant disparity
for small systems. Far from providing the much-advertised incentives for adding channels, these
rules do nothing of the sort for small systems.

Largely in response to the efforts of CATA and Steve Effros' letter of November 23, there is
widespread recognition at the Commission that these rules as applied to small systems are a
serious mistake. Commissioner Ness went so far as to say in a speech at the Western Show last
week that the FCC "dropped the ball" in these rules when it came to small systems.

What is just as disturbing is that these rules continue the pattern of not just disagreeing with
analyses of small system concerns, but ignoring them. This pattern has now apparently become a
polk, ofconscious disregard of the impact of your rules on small system operators. It has already
required SCBA to undertake expensive litigation against the FCC in the U. S. Court of Appeals.
In fact, with reference to the FCC's obligations under the Small Business Act, the Commission's
conscious disregard was so egregious that it triggered unprecedented intervention by a sister agency
(see letter to you from)ere W. Glover, Chief Counsel for Advocacy, U.S. Small Business
Administration, dated July 28. 1994: "Due to the burdens that the [FCC'sl regulations impose on
small cable operators, the Office of Advocacy is considering the filing of an amicus brief in
support ofSCBA's intervention in the D.C. Circuit.")

The apparent policy ofconscious disregard has likewise triggered unprecedented response from
Capitol Hill. In a letter dated July 21, 1994. sixteen Senators. fully half the membership of the
Senate Small Business Committee. including the new Chairman of the Senate Commerce
Committee, urged SBA to intervene aaainst your agency in SCBA's court appeal. Then in a letter
to you on September 29, the Congressional Rural Caucus was openly critical of the FCC's
treatment of small system operators. The letter urged you and the other commissioners "to ensure
that small and rural cable operators are not unduly burdened" by the FCC's rate regulations. In
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an historic high for support, sixty~five members of Congress signed the letter. To our knowledge,
this letter from 15% of the House of Representatives remains unanswered.

The interaction between SCBA and the Commission leading up to the Going Forward rules is but
the latest example of the apparent policy of conscious disregard. The Commission recognized that
small systems have a high per subscriber cost for headend equipment because that cost is fixed,
regardless of the number of customers served by a headend. The Commission proposed an
addition to the rate based on the cost of headend equipment. In October, members of the Cable
Services Bureau staff contacted us asking for reaction to the proposed "relief." We were told that
the order in the Going Forward rulemaking was to be issued in a matter of days.

We quickly prepared and faxed to the Bureau our analysis. In the analysis, SCBA raised four
principal concerns:

1. in order to create parity between small systems and large, the additional cost of
headend equipment must be added to the incentives given larger systems (Le.
added to the $.20 per channel) rather than offered in place of it, because larger
systems can and will earn incremental margin using the $.20 amount, while small
systems with higher costs per subscriber will only be allowed to recover the
equipment costs

2. our computations showed that the headend cost "add~n" was typically less than
$.20 and that operators of systems with more than 350 subscribers would be
foolish to choose the small system option

3. the headend cost recovery should be available to systems with more than 1,000
subscribers because the per subscriber cost remains high for those systems

4. no "subscriber cap" on the headend cost "add~n" was necessary because the
calculation was self limiting (Le., it quickly decreased to less than one cent per
subscriber as the number of subscribers per headend increased).

We then reviewed this analysis in detail with the staff in a conference call.

When the Sixth Order On Reconsideration was released, we discovered the Commission had
made no changes from its original proposal. In fact, none of the concerns in our analysis were
even mentioned, let alone discussed.

As a result, the Going Forward rules enable larger systems to recover their costs and earn
additional margin by adding channels to regulated tiers, since headend costs are less than one cent
per subscriber for systems with 6,000 or more subscribers. On the other hand, small systems are
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either prohibited from recovering their headend costs altogether or can elect to recover them with
a profit of 11.25% on the hardware, but lose the $.20 per channel, which enables larger systems to
recover all their costs, both hardware and prow:ammini, and still maintain a mark~up.

We urge the Commission to reconsider this aspect of the Going Forward rules on its own motion.
The staff of some Commissioners has indicated they intend to do that. Other staff members
insist, however, that a petition for reconsideration must be filed.

In view of the apparent policy of conscious disregard discussed above, we doubt that the Commission
will take any action on its own initiative. In any event, the deadline for filing a petition for
reconsideration in this matter is December 19. We stand ready to work cooperatively with the
Commission between now and then to resolve this obvious problem in the Going Forward rules.
But the issues detailed in October and ignored in November must be formally considered by the
Commission. The only avenue for assuring such consideration is the filing of a petition.

The Commission already has more than sufficient data, from both CATA and SCBA, to act on
its own to correct an obvious problem. However, if the apparent policy of conscious disregard
continues to apply, then SCBA will be forced, once again, to expend time and money to submit its
analysis on December 19.

Sincerely,

David D. Kinley
Chairman

cc: Commissioner James H. Quello
Commissioner Andrew C. Barrett
Commissioner Rachelle B. Chong
Commissioner Susan Ness
Meredith Jones
Blair Levin
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Small Cable Business Association
clo Kinley Simpson Associates

7901 Stoneridge Drive Suite 404 Pleasanton, CA 94588
Phone (510) 463-0404 FAX (510) 463-%27

December 14, 1994

Ms. Meredith Jones
Chief, Cable Services Bureau
Federal Communications Commission
1919 M Street, N.W.
Washington, DC 20554

Re: Going Forward Rules-Small Systems

Dear Meredith:

Thank you for calling yesterday to discuss the "going forward" rules for small systems.
Attached is a letter on this same subject which Eric Breisach has sent to Susan Cosentino
at her request.

Eric's letter includes the chart we submitted at Susan's request in October, together with
a new chart, which uses a IS-year depreciable life for the headend equipment instead of
the seven-year life used in the October chart.

As you can see from the chart labeled "December 1994," the monthly subscriber cost
attributable to the "headend add-on" would be:

System Size
750 subscribers
1,000 subscribers
1,500 subscribers
4,000-10,000 subscribers
11,000 subscribers ~nd higher

Monthly Subscriber Add-On
7 cents
5 cents
3 cents
1 cent
ocents

This chart illustrates two points which you and I were discussing. First, the "headend
add-on" should not be limited to systems of fewer than 1,000 subscribers. The system of
1,500 subscribers needs to be able to recover that incremental three cents just as much as
the system with 999 subscribers needs to recover the incremental nickel. Second, there
is no need to "cap" the application of the add-on, because the calculation is "self­
limiting." The add-on per subscriber quickly declines to a penny for systems with 4,000
subscribers. For systems of 11,000 and higher, it is zero. Therefore, systems of that size

Of6cers and Executive Board Members
n~viti n Kinlpv rhn;rn1nn. StAn Sp:~rlp \h'rr rhninnnn. Tvnf"ttp T <:::imn<:.nn .f\prrpfnn'. c:.;:tp"p ]::n".,-IYn"n'f T,..on""rDr _ t=:11~", 'QQ1;('L,. • n ....... U ........... {..-<' • T ...... .,... r ;",.,,,...



·_L......,A-

..

Ms. Meredith Jones
Going Forward Rules-Small Systems
December 14, 1994
Page Two

would not be entitled to any "headend add-on," and their allowable increase would be
limited to 20 cents per subscriber per channel.

I hope these charts illustrate that you can safely treat the headend costs as an add-on,
instead of an alternative, to the 20 cents per channel.

Please call if you need any further information about this.

Sincerely,

~
David D. Kinley
Chairman

cc: Blair Levin
Mary McManus
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YI4 !+C'P"'Jt
Mt. _ eon lUltt
ClINe Senices Bureau
Federal Com"'UDicatioll5 Commission
2033 M Street NW
Washington, DC 2OSS4

DiNec Dial (616) m-9111

Rc: GoiDa Forward Ruin; Rcsubmiss10n of Small System Headend Add-ons

Dear Susan:

In I'ClpoDIC to your ~uest on Friday. we are resubmittiDg the computation we
provided you ill0ca0tJ.. 1llis WJIIPUalion _.DMI that opeft1OfS have paid eM full 15,000
for hetMleDd cquipmoat to add uac ..... Por fl11l1tt'ltNe purpoIeI a7 year depreciable
life was used. In liIht of recelli Commission decl,inn." Il 10 to IS year life may be more
appropriate. 1bia chaDF, h~ver, would serve to _cue the total pus-through.
Therefore, if anything, we have DYCmll.tetJ the amount of the pass-through.

To illustrate this &ct, we have cudoscd a reviled cban which "hows the impact if the
15 year recov.ry period is required for llC&dcud eqalpmem. In ~lIch a circumstance. a
system must haw 250 or fewer sublcribers belore it will exceed the cost pau-throup of
$0.20. We have also added two adctitioaaJ. co1umJJJ whicb fndlcate both the Amount of the
a~llal up-front investment that cable operators must make un a per subscriber ha.cis as well
a.~ the number of yean required to recover the original inv~tment lInodne the time V2l lue



"

1

SENT BY:HOWARD & HOWARD

... SaID CoIamiM
:o.ambel'12, 1994

"2

;12-12-91 ; 1:21PM ; 510 163 9627;ff 3/ 5

qC 57721' lid .. ., It r 1',,' "p'tntiw AI expected, the invcItment per
........ can be .. (_ mlntmull' of 15.on peT' IUbIcriber for a 1,000 subscriber system)
with a fCCOYCIy period 10 0I4WI of 8 years. A' evideMed by these computatioas, there is
lillply DO incentive for a small5~tem to add additional cbannels of programmiDs under the
golDa-forward rules.

To make the ... forward rules work for mall systems. tbe Commission needs to
make.lll of the fonowq~:

1. The __ad COIL ~edJrouIIl mu.q be .... to tbe SO.2O per chaanel allowed
operators in..-nd. Iu me auachcd chart indicates, 0ftIy tho &IDI1lest systems will
ever have aa....~dcndCOlt pass tbrouah that even equals $0.20. Without this
fundamental change, lhe headend COSt pu~throl1gb is meaningless for most
opernton.

2. Headend coati on I per subscriber basis are a problem for systems with more than
1,000 subscribers. As the chart libows, the cost, are still significant for two and three
thousand subsa11Jcr 5ysteIm. While we appredate tbe Cornmiuion's desires to limit
relief to oBly t1loIc systeWli DMdIDI it, the computation itself is self-limiti"l. As the
cbart shows, the compUlanODi reduce quickly to $0.01 per subscriber Wi system size
rises, and evcatuaDy lOwN to zero. Re5trieting it to systems with 1,000 or fewer
subscribcn owned by 5mall MSOs too nanowly limits relief.

We are FAteful that the Commission is revisiting thf~ l~~ne and will provide you with
additional information and input as requested.

VelJ tnly yours,

HOWARD. HOWARD

Edt E. BreJnch

1!ndoIure
cc: David lCinley
\lIl\ltC\.-..clU

HOWARD" HOWARD
, ATI'OIUfIiYS
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Self UmltlnG Natu,. Of Headend Expense Computation
(Highest Possible Average-Year Add On)

Potential Going-Forward Ruin
8mall Cable Su.in........oclation

October 19;<4

Monthly Average COlt of 10111 MOnthlY Monthly Subscriber Cost
S~t4tm Sbe H_d.nd Caet eepf (7 vii Capital (11.26% Coat AcoIMI Rounded
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